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No. 98-2900-CR

STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Pl ai ntiff-Respondent, JUL 11, 2000
V.

Cornelia G. Clark
Clerk of Supreme Court

Edward A. Hamrer, Madison, WI

Def endant - Appel | ant .

APPEAL from a judgnent of the GCrcuit Court of Racine
County, Cerald P. Ptacek, Crcuit Court Judge. Affirned.

11 N. PATRI CK CROCKS, J. This case conmes before us on
certification from the District |11 Court of Appeals. The
appel lant, Edward A. Hammer, seeks review of a circuit court
decision, which allowed other acts evidence pertaining to his
past sexual conduct to be admtted in a current sexual assault
case against him Hammer also seeks review of the circuit
court's ruling to prohibit testinony regarding the alleged
victinms' past sexual conduct, arguing that his Sixth Anendnment
right to confront w tnesses and conpel testinony on his behalf

outweighed the state's interest in applying the rape shield
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statute. Hanmer argues that the circuit court's rulings on
t hese issues denied his right to a fair trial

12 The circuit court convicted Hamer of second-degree
sexual assault of a child under Ws. Stat. § 948.02(2) (1995-
96), and fourth-degree sexual assaul t under Ws. St at .
8 940. 225(3nm). The court ruled that the other acts evidence
agai nst Hammer woul d be all owed because the evidence
denonstrated a notive, opportunity, node or nethod of operation,
and absence of mstake under Ws. Stat. 8 (Rule) 904.04(2),
which the court found were proper purposes under the statute.
The circuit court also decided that the other acts evidence was
relevant, in accordance wth Ws. Stat. 8 (Rule) 904.01, and
that under Ws. Stat. 8§ (Rule) 904.03, the probative value of
the evidence substantially outweighed the danger of unfair
prejudi ce against Hammer. However, the circuit court prohibited
testinony regarding the victins' past sexual conduct, in
accordance with the rape shield statute, Ws. Stat. 8§ 972.11,
despite Hamer's argunent that this violated his right to
confront wtnesses against him and conpel testinony on his
behal f under the Sixth Amendnent.

13 W affirm the decision of the circuit court. We hold
that the evidence of Hammer's past sexual conduct is adm ssible

under the three-step test set forth in State v. Sullivan, 216

Ws. 2d 768, 772-73, 576 N.W2d 30 (1998). The evidence of

L Al subsequent references to the Wsconsin Statutes are to
the 1995-96 text unless otherw se not ed.
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Hammer's past sexual conduct was properly admtted to prove node
or method of operation, and therefore, to establish identity.
Further, the evidence is relevant and its probative value is not
substantially outweighed by danger of unfair prej udi ce,
confusion, msleading the jury, or undue del ay.

14 We also hold that the evidence of the victins' prior
sexual conduct was properly kept from the jury in accordance
with the rape shield statute. The state's interest in applying
the rape shield statute outweighed the defendant's Sixth
Amendnment right to confront wtnesses and conpel testinony.
Finally, we hold that the circuit court's adm ssion of Hanmer's
prior sexual conduct, while excluding the victins' prior sexua
conduct, did not violate Hanmer's right to a fair trial.

l.

15 The record indicates that in the early norning hours
of June 29, 1997, fourteen-year-old Mark D., seventeen-year-old
Steven D., and their friend, sixteen-year-old Josh C., were
staying at the hone of defendant Edward A. Hamrer's parents in
Waterford, Wsconsin, where Hammer resided. Al'l egedly, the
def endant sexually assaulted all three boys during their stay at
hi s parents' hone.

16 The three boys had arrived at the hone the day earlier
acconpanied by the defendant's brother, Steven Hanmer. St even
Hammer is the stepfather of Mark D. and Steven D. Steven Hamrer
and the three boys had driven from Chio to pick up Steven
Hammer's two younger children, who had been visiting at their

grandparents' hone.
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17 The defendant is a honosexual. (R at 40:43-44.) On
the day of their arrival, but before the alleged incident, the
boys allegedly nade derogatory remarks to the defendant about
honmosexual s, even though they knew of his sexual orientation.
Steven Hammer also intensely disapproved of his brother's
honmosexual ity, but the rest of the Hanmer famly apparently was
confortable with it.

18 All  three boys testified at trial as to their
experiences while staying at the Hammer residence.? In the early
nmorni ng of June 29, 1997, the boys were asleep in the basenent
of the defendant's residence. Steven D. slept on the bottom
tier of a bunk bed, while Mark D. and Josh C. shared a hi deaway
bed. The defendant had been at a wedding that night, returning
home at approximately 3:00 a.m Around that tine, Steven D.
awoke because he felt soneone touching his genital area wth
cold hands under his underwear and boxer shorts. He did not
know who had touched him but the hands did not touch his penis.

He al so noticed that the covers had been pulled off of him He
sl apped at the hands to push them away.

19 After experiencing this sensation, Steven D. got up to
go to the restroom On his way to the restroom he found the
defendant lying on the floor next to the bed where Josh C and
Mark D. slept, but by the tinme he returned to bed, the defendant

was gone. He also noticed that when the boys originally went to

2We rely primarily on the victims' testinony at trial in
establishing the facts of this case, but supplenent their
testimony with information fromthe police reports.
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bed, two night-lights had been left on. Wen he woke up, the
night-1ights were turned off. Upon returning to bed, he turned
the night-lights back on. Shortly thereafter, Steven D
recall ed that the defendant canme back downstairs. Steven D. got
out of bed again, telling the defendant that he was sl eepless
and thirsty. The defendant sat down in a chair next to the
hi deaway bed and asked Steven D. why he was unable to sleep. He
replied that he did not know why he was unable to sleep. Steven
D. procured a soda from the downstairs refrigerator and after
drinking it, went back to bed. As he was falling asleep, he
heard the defendant talking to Mark D. about the weddi ng. H s
next recollection was of Josh C getting into Steven D.'s bed
and saying that Ed had done sonething to Mark and him and that
he wanted to kill Ed. Josh C. also said that he and Mark had
awakened Steven Hanmmer to tell himwhat happened.

110 Mark D. testified that the defendant awoke him by
tapping himon his forehead. The defendant allegedly said that
he was cold and wondered if Mark D. would nove over so that the
def endant could get into bed. According to Mark D., while the
defendant was in bed talking to Mark D. about football and
westling, the defendant reached over and touched Josh C. in the
hi p and buttocks. (R at 36:205, 219-222.) Mark D. then went
to the restroom and when he returned, he found the defendant
lying in the mddle of the bed next to Josh C. Mark D. got back
into the bed next to the defendant and fell asleep.

11 Not long after Mark D. got back into bed, Josh C said

"quit" it and Mark D. heard Josh C. "slap sonmething away." (R
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at 36: 206.) Josh C. testified that he did not see who had
touched himat that tinme, but later confirnmed that the defendant
was in bed with him He also testified that the individual
touched his back under his t-shirt and his buttocks and |egs
over his shorts. After slapping the individual's face and
throwi ng his hands away from Josh C.'s body, Josh C. went to the
restroomand then got into the top bunk bed.

12 According to Mark D., the defendant then turned toward
hi m The defendant touched Mark D.'s penis with his hand. The
def endant al so grabbed Mark D.'s hand and put it on his penis
while he sucked Mark D.'s penis. Mark D. also testified that he
"kept asking nme if | amgoing to remenber this in the norning."

(R at 36:206.) At first Mark D. did not respond and pretended
to be asleep, hoping that the defendant would |eave him al one,
but when the defendant began to suck his penis, he got out of
bed. Mark D. woke up Josh C. and the two boys went wupstairs
t oget her. Wiile Mark D. and Josh C. were conversing upstairs,
they saw the defendant crawling up the basenent stairs to go to
his bedroom The boys then woke up Steven Hammer and Steven D.
and told them what had just transpired.

13 The defendant's parents were al so awakened and told of
t he boys' accusations. Ms. Hamer found the defendant asleep
in his owm bedroom and the defendant denied touching the boys
i nproperly. Nonet hel ess, Steven Hammer had the boys prepare
witten statenments and sumoned the police, whereupon the
def endant was arrest ed. Ms. Hammer told the police that her

son had confided that when he becones intoxicated, he has
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honmosexual urges wupon which he acts. The defendant's bl ood
al cohol level at 7:21 a.m was .13.

114 The anended information reflects that the defendant
was charged with (1) attenpted second-degree sexual assault of
an unconsci ous victim (Steven D.) under Ws. St at.
8 940.225(2)(d); 2) fourth-degree sexual assault (of the sane
person¥Steven D.) under Ws. Stat. 8§ 940.225(3m); (3) second-
degree sexual assault of a child (Mark D.) wunder Ws. Stat.
8§ 948.02(2); and (4) fourth-degree sexual assault (of Josh C.)
under 8§ 940. 225(3m

15 Prior to trial, the state requested perm ssion to use
prior acts evidence. The state wanted to bring into evidence an
incident that had supposedly occurred five to seven years
earlier when the defendant was a guest at the Onhio hone of Jason
B. The defendant awoke Jason B. by fondling Jason B.'s penis.
Jason B. did not report the incident to the police at that tine.

He recalled that the event took place nore than four years ago.
Jason B. would have been twenty years old and the defendant
ei ght een. However, the defendant's sister presented photographs
and a letter to show that the incident actually took place in
1990, when the defendant was a m nor, at age sixteen.

126 The circuit court, the Honorable Gerald P. Ptacek
presiding, allowed in the evidence of this prior sexual assault,
despite the defendant's objections at a notion hearing. Judge
Pt acek reasoned that the facts of the two incidents were simlar

and that t he evi dence was adm ssible to show noti ve,
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opportunity, node or nethod of operation, and absence of

m st ake:

It's clear obviously that the facts of these charges
now pending and the offered Witty evidence are about
as mrror image as they could be in terns of
simlarity.

The victinms are nales. The assaults are alleged to
have occurred at nighttine during sleep when the
victins are either unconscious or asleep or not aware
of what's happeni ng. They awakened to be touched.
The manner of touching is very simlar where the penis
is touched at least in sone of the counts in the
pending charges and that's clearly what's alleged to
have occurred in the offered Witty evidence.

Now, again, its [sic] simlar in terns of sleeping
arrangenments, where the defendant is sleeping in the
sane environment as his victins either in the sane
room or close by .

The Wiitty evidence case |law that describes what is
referred to as the greater latitude rule when it cones
to juveniles | think has to be weighed in perspective
because as | understand the cases [], the younger the
victim the nore applicable is that concept.

In this case, the wvictinse are technically still
juveniles but they are older teenagers and not young
children who are below the teenage years . . . . That
has sonme bearing on the greater |atitude application.

| am satisfied as it relates to the issue of m stake,

absence of mstake . . . . This would respond to that
in that obviously it's clear this Witty evidence is
an intentional act, . . . notive in the purpose of the

touching would be sexual notivation, a nethod of
operation taking a sleeping victim approaching them
in their sleep when they're not in a position to
defend or respond . . . and certainly opportunity
where opportunity is used with a sleeping victimin an
environnent of sleep in a bedroomin the privacy of a
home. These are all again relating to opportunity, so
they're clearly rel evant on t he i ssue of
rel evance .
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[I]t would be unfairly prejudicial to the defendant

certainly it's harnful to any defendant . . . but | am
satisfied in this case in light of the . . . jury
instructions . . . [that] protect a defendant agai nst

i nproper use of evidence.

I'"'m satisfied it wwuld not be . . . unfairly
prejudicial to the defendant and therefore, | wll
allow the evidence, so I'll rule the offered Witty

evi dence can be presented.
(R at 33:20-23.)

17 The circuit court revisited his ruling on the Jason B.
prior acts evidence on the first day of trial and reiterated
that the evidence was admssible to show notive, node of
operation, opportunity, and absence of m stake. The defense
counsel pointed out that the defense's theory would not be based
on accident or "innocent explanation," but rather the theory
that the defendant had never engaged in any contact with the
boys. The defense argued that this disqualified the court's
earlier reasons for admtting the other acts evidence because
the state wanted to use the evidence to contest a theory the
defense would not raise. The ~circuit court rejected the
defendant's argunent and admtted the testinony of Jason B.
However, before Jason B. testified and at the end of the trial
the court read the standard jury instruction, W-JI Crimnal
275, "Cautionary Instruction: Evidence of Oher Crinmes, Wongs,
Acts [Required if Requested]--8 904.02," to the jury.

18 The prosecution also referred to the Jason B. evidence
in closing. The prosecution referred to the defendant's

honmosexual ity to show that the defendant had the opportunity to
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assault the boys, stating that opportunity is "a situation where
he's in a residence with other individuals who are asleep and
then he decides to act on these inpulses of his and proceed to
have sexual contact." (R at 40:152.)

19 The circuit court did not, however, permt the defense
to question Steven D. on cross-exam nation about any sexual
contact between Mark D., Josh C., and hinself. The def endant
sought to establish that he and his nother had wtnessed the
three boys engaging in sexually related acts the day before the
defendant allegedly commtted his acts. He would have presented
evidence that Josh C. attenpted to put his penis into Steven
D.'s nmouth while Steven D. was taking a nap and that Mk D.
stuck his buttocks into Steven D.'s face. Bot h the defendant
and his nother told the boys to stop this behavior.
Additionally, the defendant's nother would have testified that
she witnessed the boys pulling up their pants quickly when she
went down to the basenent. This evidence, the defendant argued,
would show a notive to fabricate and a pattern of conduct
proximately related in time to his charged acts. The state
objected, arguing that the rape shield statute applied to
preclude the evidence. The circuit court balanced the rape
shield statute against the defendant's Sixth Amendnent rights,
and refused to permt the testinony.

120 On February 13, 1998, the defendant was found guilty
of second-degree sexual assault of a child under Ws. Stat.
8 948.02(2), and fourth-degree sexual assault under Ws. Stat.
8 940. 225(3m %the charges relating to Mark D. and Josh C. He

10
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was acquitted of the charges relating to Steven D. %attenpted
second-degree sexual assault of an wunconscious victim under
8 940. 225(2) (d), and fourt h-degree sexual assaul t under
§ 940. 225(3m).

.

121 The first issue we address is whether the circuit
court properly admtted evidence of the defendant's prior sexual
assault of Jason B. W nust determ ne whether the circuit court
erroneously exercised its discretion when it admtted the

evi dence. State v. Pharr, 115 Ws. 2d 334, 342, 340 N.wW2d 498

(1983). We uphold a circuit court's discretion if the court
"exercised its discretion in accordance wth accepted |[egal
standards and in accordance with the facts of record.” State v.
Wl I man, 86 Ws. 2d 459, 464, 273 N.W2d 225 (1979). If there
was a reasonable basis for the court's determnation, then we
wi Il not find an erroneous exercise of discretion. Pharr, 115

Ws. 2d at 342 (citing Boodry v. Byrne, 22 Ws. 2d 585, 589, 426

N. W2d 503 (1964)).

22 We conclude that the evidence of the defendant's prior
sexual assault was adm ssible under the three-step analytical
framework set forth in Sullivan, 216 Ws. 2d at 772-73. I'n
Sullivan we stated that we ask the followng three questions in

assessing the admssibility of other acts evidence:

(1) Is the other acts evidence offered for an

accept abl e pur pose under W s. St at . 8 (Rul e)
904.04(2), such as establishing notive, opportunity,
intent, preparation, plan, know edge, identity, or

absence of m stake or accident?

11
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(2) Is the other acts evi dence relevant,
considering the two facets of relevance set forth in
Ws. Stat. 8 (Rule) 904.01? The first consideration
in assessing relevance is whether the other acts
evidence relates to a fact or proposition that is of
consequence to the determ nation of the action. The
second consideration in assessing relevance is whether
the evidence has probative value, that is, whether the
other acts wevidence has a tendency to nmake the
consequential fact or proposition nore probable or
| ess probable than it would be without the evidence.

(3) Is the probative value of the other acts
evi dence substantially outweighed by the danger of
unfair prej udi ce, confusion  of the issues or
m sl eading the jury, or by considerations of undue
delay, waste of tine or needless presentation of
cunmul ative evidence? See Ws. Stat. 8 (Rule) 904. 03.

23 In a sex crinme case, the admssibility of other acts
evi dence nust be viewed in light of the greater latitude rule.
The greater latitude rule was first stated in 1893 in Proper v.
State, 85 Ws. 615, 628-30, 55 N.W 1035 (1893). It applies in
a sex crinme case to admt other acts evidence, particularly when

a child victimis invol ved. State v. Friedrich, 135 Ws. 2d 1,

25, 398 N W2d 763 (1987) (stating that the rule is especially
useful "in both incest cases and cases involving indecent
liberties with children.") The rule hel ps other acts evidence
to come in under the exceptions stated in Ws. Stat. 8§ (Rule)

904.04(2). State v. Fishnick, 127 Ws. 2d 247, 256, 378 N W2ad

272 (1985). W have explained the rationale behind the rule in

the foll om ng manner:

"A 'greater latitude of proof as to other Iike
occurrences' is clearly evident in Wsconsin cases
dealing with sex crines, particularly those involving
incest and indecent liberties with a mnor child.

12
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This is not so much a matter of relaxing the general
rule that it is not conpetent in a prosecution for one
crime to introduce evidence of other offenses as it is
a matter of placing testinony concerning other acts or
incidents wthin one of the well est abl i shed
exceptions to such rule . . . ." Hendri ckson v.
State, 61 Ws. 2d 275, 279, 212 N.W2d 481 (1973).
(Footnote omtted).

ld. We reaffirmour earlier decisions that the greater |atitude

rule facilitates the admssibility of the other acts evidence

under the exceptions set forth in 8 (Rule) 904.04(2). In State
v. Davidson, 2000 W 91, {51, == Ws. 2d __ ,  Nw2d
we concluded that "in sexual assault cases, especially those

involving assaults against children, the greater latitude rule
applies to the entire analysis of whether evidence of a
defendant's other crines was properly admtted at trial." Here,
the greater latitude rule facilitates the adm ssion of Jason
B.'s testinony.

124 We first consider whether the evidence of the Jason B.
incident is offered for an adm ssible purpose under Ws. Stat.
§ (Rule) 904.04(2).%® The evidence was admissible to show the
all eged perpetrator's nodus operandi, or node or nethod of
operation, through which the identity of the person who

assaulted Steven D., Mark D., and Josh C nmay be proved.

3 Wsconsin Stat. § (Rule) 904.04 Character evidence not
adm ssible to prove conduct; exceptions; other crinmes. (2) Oher
crinmes, wongs, or acts. Evi dence of other crinmes, wongs, or
acts is not admssible to prove the character of a person in
order to show that the person acted in conformty therewth.
This subsection does not exclude the evidence when offered for
ot her purposes, such as proof of notive, opportunity, intent,
preparation, plan know edge, identity, or absence of m stake or
acci dent.

13
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ldentity is one of the enunerated exceptions under 8§ (Rule)
904. 04(2) . Met hod of operation, while not specifically
enunerated in 8 (Rule) 904.04(2), is one of the factors "'that
tends to establish the identity of the perpetrator.'" State v.
Hall, 103 Ws. 2d 125, 139 n.6, 307 N.W2d 289 (1981) (quoting
Francis v. State, 86 Ws. 2d 554, 560, 273 N.W2d 310 (1979)).

25 The identity of the defendant was anong the other
el enents that the state had to prove. The defendant essentially
concedes that because at |east some of the victins did not see
their perpetrator, "identity provided a facial basis to satisfy
the first step of the three-step analytical franmework."
(Hammer's Br. at 29.) He argues, however, that since the
circuit court prohibited testinony relating to the boys' sexua
conduct, identity is not an issue in the case; therefore, the
probative value of the evidence is greatly reduced and the
evi dence should be excluded. (Hammer's Br. at 29-30.) |In State

v. Plynmesser, 172 Ws. 2d 583, 594-95, 493 N W2d 376 (1992), we

rejected such an argunent. If the state nust prove an el enent
of a crime, then evidence relevant to that elenment is
adm ssible, even if a defendant does not dispute the elenent.
Id.

26 The evidence was also adm ssible to prove node or
met hod of operation because of the simlarity between the Jason
B. incident and the case at hand. See Hall, 103 Ws. 2d at 139,
144-45 (conparing the simlarity in nethod of operation between
two crines). At trial, Jason B. testified that he awoke |ate at

night to find the defendant masturbating him (R at 40:15.)

14
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In this case, there was testinony that the defendant also
entered into the area where the victins were sleeping and woke
themup by trying to inproperly touch them (R at 33.)

127 Wiile the acceptabl e purpose under Ws. Stat. 8§ (Rule)
904.04(2) that is the clearest¥%node or nethod of operation
establishing identity%certainly justifies the admssibility of
the other acts evidence, the circuit court, applying the greater
latitude rule, did not err in admtting the evidence to show
notive and absence of m stake. Each of the four crinmes the
def endant was charged with under Ws. Stat. 88 940.225(2)(d),
940. 225(3m, and 948.02(2) related to "sexual contact." "Sexua

contact" for the purpose of this case is defined as

I ntentional touching by the conplainant or defendant,
either directly or through clothing by the use of any
body part or obj ect, of the conplainant's or
defendant's intimte parts if t hat i ntentional
touching is either for the purpose of sexually
degrading or sexually humliating the conplainant or
sexual 'y arousing or gratifying the defendant.

Ws. Stat. § 948.01(5)(a). Jason B.'s testinony was properly
admtted to prove notive because purpose is an elenent of sexual
contact, and notive is relevant to purpose. Plynesser, 172 Ws.
2d at 595-96

128 Simlarly, according to the neaning of "sexual
contact"” under Ws. Stat. 8§ 948.01(5)(a), the defendant had to
intentionally touch the victins. The Jason B. testinony
therefore was relevant to show that the defendant did not touch

the victinms by accident or m stake.

15
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29 The state did not argue that opportunity was a
perm ssi bl e purpose for which the circuit court could admt the
Jason B. testinmony, and as such, we do not address it.?

130 W& next address the relevancy of the Jason B.
testinmony, considering the greater latitude rule as Davidson
permts us to do. Evidence is relevant under Ws. Stat.
8 (Rule) 904.01 if it relates to a fact or proposition that is
of consequence to the determnation of the action and if it has
probative val ue.® ldentity was a fact of consequence to this
case because Steven D. did not see who touched him I dentity
was also an issue of consequence in the case because the
defendant denied ever being in the basenent that night.
Further, he brought in evidence that his nother woke him up in
hi s own bedroom

131 The Jason B. testinony also has probative value. "The

measure of probative value in assessing relevance is the

“* W note that to admit other acts evidence, not all of the
exceptions under Ws. Stat. 8 (Rule) 904.04(2) nust be net.
"The exceptions listed in the statute [8 (Rule) 904.04(2)] are
not mutually exclusive. The exceptions slide into each other;
they are inpossible to state wth categorical precision and the

sanme evidence may fall into nore than one exception.” State v.
Tarrell, 74 Ws. 2d 647, 662, 247 N.W2d 696 (1976) (Abrahanson,
J., dissenting). Wlat is required is "one" acceptable purpose

State v. Sullivan, 216 Ws. 2d 768, 772, 576 N.W2d 30 (1998);
State v. Alsteen, 108 Ws. 2d 723, 729, 324 N.W2d 426 (1982).

® Wsconsin Stat. § (Rule) 904.01 Definition of "relevant
evi dence". "Rel evant evidence" neans evidence having any
tendency to nmake the existence of any fact that 1is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence.

16
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simlarity between the charged offense and the other act.”

State v. Gay, 225 Ws. 2d 39, 58, 590 N.W2d 918 (1999).

Simlarity is denonstrated by showing the "nearness of tineg,
pl ace, and circunstance" between the other act and the alleged

crime. State v. Scheidell, 227 Ws. 2d 285, 305, 595 N W2d 661

(1999). Here, during each incident, the defendant awakened the
victinms in the mddle of the night by inproperly touching them
The victinms were all males, and with the exception of the
fourteen year-old victim were approxi mately the sane age.

132 The defendant argues that the Jason B. evidence is not
probative because Jason B. was an adult and the defendant was a
child when the incident occurred. In contrast, he argues, the
victims in this case were children and the defendant was an
adul t . W do not find this to be a significant distinction
since, in both cases, the ages of the young people involved were
sonewhat near the age of mmjority. Jason B. was between 18 and
20 years old when the incident occurred in OGhio, and the
def endant was between 16 and 18 years ol d. Here, the defendant
was in his md-twenties when the incident occurred, and the
victinmse were in their mddle to late teens. Mor eover, ot her
jurisdictions have found other acts evidence adm ssible even

though the victinms were of different ages. State v. Cardell

970 P.2d 10, 11 (ldaho 1998); Rary v. State, 491 S. E. 2d 861, 863

(Ga. App. 1997); State v. Crocker, 409 N.W2d 840, 843 (M nn.

1987).
133 The defendant al so argues that the other acts evidence

is inadm ssible because it was too renote in time, place and

17
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ci rcunst ances. It is wthin a circuit court's discretion to
determ ne whether other acts evidence is too renote. See Hough
v. State, 70 Ws. 2d 807, 814, 235 N.W2d 534 (1975). There is
no precise point at which a prior act is considered too renvote,
and renoteness nust be considered on a case-by-case basis.

Friedrich, 135 Ws. 2d at 25. Even when evidence nmay be
considered too renote, the evidence is not necessarily rendered
irrelevant if the renoteness is balanced by the simlarity in

the two incidents. See State v. Mnk, 146 Ws. 2d 1, 16, 429

NW2d 99 (C. App. 1988) (citing Sanford v. State, 76 Ws. 2d

72, 81, 250 N.W2d 348 (1977)). This court has in other cases
uphel d the adm ssion of other acts evidence that was nore renote
in time than the five to seven year tine span in this case.

Plynesser, 172 Ws. 2d at 596 (upholding the adm ssibility of

thirteen-year-old evidence); State v. Kuntz, 160 Ws. 2d 722,

749, 467 N W2d 531 (1991) (upholding the admssibility of
Si xteen-year-ol d evidence). We conclude that the other acts
evidence was not too renote, and certainly is balanced by the
simlarity between the two events.

134 We note that the circunstances and place of the two
incidents also share common characteristics. Wile one incident
took place in Chio and the other in Wsconsin, both occurred in
a honme during an overnight wvisit. In both instances the
def endant knew the victim In sum we conclude that the Jason
B. incident was rel evant evidence, because it related to a fact

of consequence in this case and it had probative val ue.

18



No. 98-2900-CR

135 Finally, we address whether the probative value of the
other acts evidence is outweighed by the danger of wunfair
prejudi ce under Ws. Stat. § (Rule) 904.03.° Again, we keep in
mnd the greater latitude rule when balancing probative value
agai nst unfair prejudice. The probative value of evidence nust
not be outweighed by unfair prejudice, which is the "potential
harm of a jury reaching the <conclusion that because the
defendant committed a bad act in the past, the defendant
necessarily conmtted the current crine." Mnk, 146 Ws. 2d at
17 (citing Fishnick, 127 Ws. 2d at 261-62).

136 The circuit court recognized the danger of prejudice
in this case, but concluded that the evidence was not unfairly
prej udici al . (R at 33:22-23.) See Gay, 225 Ws. 2d at 64
(requiring that, to prevent admssibility, the probative value
of the evidence nust be outweighed by unfair prejudice, and not
be nerely prejudicial). Here, the court offered a cautionary
instruction both before Jason B. testified and at the close of

the case.’ Cautionary instructions elimnate or mnimze the

® Wsconsin Stat. § (Rule) 904.03 Exclusion of relevant
evi dence on grounds of prejudice, confusion, or waste of tine.
Al t hough relevant, evidence nay be excluded if its probative
value 1is substantially outweighed by the danger of unfair
prejudi ce, confusion of the issues, or msleading the jury, or
by considerations of wundue delay, waste of tinme, or needless
presentation of cunul ative evi dence.

" Before Jason B. testified, the court offered the follow ng
cautionary instruction to the jury:

Evidence will be received regarding other conduct
of the defendant for which he is not on trial.
Specifically, evidence wll be received that the

def endant engaged in sexual contact on another date.
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potential for unfair prejudice. Pl ymesser, 172 Ws. 2d at 596-
97. See also State v. Landrum 191 Ws. 2d 107, 122, 528 N. wW2d

36 (Ct. App. 1995) . Her e, the cautionary instruction
specifically stated that the jury should not conclude from the

evidence that the defendant was a "bad person.” This is the

If you find that this conduct did occur, you should
consider it only on the issues of notive, opportunity,
absence of m stake or accident, and node of operation.

You may not consider this evidence to conclude
that the defendant has a certain character or a
certain character trait and that the defendant acted
in conformty wth that trait or character wth
respect to the offenses charged in this case.

The evidence was received -— or will be received
only on the issues of notive, opportunity, absence of
m st ake or accident, and node of operation. That is,
notive, that nmeans whether the defendant had a reason
to desire the result of a crinme; opportunity, that is,
whet her the defendant had the opportunity to commt
the offense charged; absence of m stake or accident,
that is, whether the defendant acted with the state of
mnd required for this offense; and node of operation
the manner in which the defendant commtted the
of fense with which he is charged.

You may consider this evidence only for the
purposes |'ve described, giving it the weight vyou
determine it deserves. It is not to be used to
conclude that the defendant is a bad person or that -
or for that reason is guilty of the offenses charged.

(R at 40:9-10.) The ~circuit court also gave a simlar
instruction at the close of the trial. (R at 40:130-31.)
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type of cautionary instruction that was affirmed in Fishnick,

127 Ws. 2d at 262, and Gray, 225 Ws. 2d at 65.8

137 In sum we affirm the circuit court's decision to
admt Jason B.'s testinony because it satisfies the three-part
Sullivan test for adm ssibility of prior acts evidence.

[T,
138 We next consider whether the rape shield statute, Ws.

Stat. § 972.11,° applies in this case to exclude testinony of the

8 The defendant points out that in Sullivan, the cautionary
instruction did not <cure the unfair prejudice. However
Sul livan is distinguishable because in that case, the cautionary
instruction was broadly stated and the prosecutor frequently
referred to the prior acts evidence in both opening and cl osing.

Sullivan, 216 Ws. 2d at 791. In this case, however, the
prosecutor did not refer to the Jason B. incident during his
openi ng statenent (36:131-38), and only mnimally referred to it
during his <closing statenent. (40:132-55.) Mor eover, the
cautionary instructions in this case were tailored to prevent
unfair prejudice.

® Wsconsin Stat. § 972.11 Evidence and practice; civil

rules applicable. (2)(a): In this subsection, "sexual conduct™
means any conduct or behavior relating to sexual activities of
the conplaining witness, including but not limted to prior
experience of sexual intercourse or sexual contact, use of
contraceptives, living arrangenent and life-style.

(b) If the defendant 1is accused of a crine under
§ 940.225 . . . |, any evidence concerning the conplaining

witness's prior sexual conduct or opinions of the wtness's
prior sexual conduct and reputation as to prior sexual conduct
shall not be admtted into evidence during the course of the
hearing or trial, nor shall any reference to such conduct be
made in the presence of the jury, except the follow ng, subject
to § 971.31(11):

1. Evidence of the conplaining wtness's past conduct
with the defendant.
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victinms' alleged prior sexual conduct. We conclude that it
does.
139 There are four primary policy interests furthered by

the rape shield statute:

First, [the rape shield statute] pronotes fair trials
because it excludes evidence which is generally
irrelevant, or if relevant, substantially outweighed

by its prejudicial effect. Second, it prevents a
def endant from harassing and hum |'i ati ng t he
conplainant. . . . Third, the statute prevents the

trier of fact from being msled or confused by
collateral issues and deciding a case on an inproper
basi s. Fourth, it pronotes effective |aw enforcenent
because victins wll nore readily report such crines
and testify for the prosecution if they do not fear
that their prior sexual conduct will be nmade public.

State v. Pulizzano, 155 Ws. 2d 633, 647, 456 N.W2d 325 (1990).

40 The defendant wanted to present evidence that on the
day before the defendant's all eged sexual assaults, while Steven
D. was napping, Josh C. tried to put his penis in Steven D.'s
mout h, and Mark D. attenpted to put his buttocks in Steven D.'s
face. The defense would have alleged that the boys were told to
stop by both the defendant and his nother. The defendant al so
sought to present testinony fromthe defendant's nother that she
caught the boys in the basenent quickly pulling their pants up.

The defendant would have further clainmed that the boys did not

2. Evidence of specific instances of sexual conduct
showi ng the source or origin of senmen, pregnancy or disease, for
use in determning the degree of sexual assault or the extent of
injury suffered.

3. Evidence of prior wuntruthful allegations of sexual
assault made by the conplaining wtness.
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refute a statenent nmade in their presence about trying to put
their penises in Steven D.'s nouth and generally acting
i nappropriately. (R at 37:6.)

41 The defendant argued that this evidence was needed to
substantiate his <claim that the victinse engaged in acts
virtually identical to those for which he was charged, thus
denonstrating a notive to fabricate and bias by the victins.
The circuit court ruled the evidence inadm ssible after taking

into account the six-part test in State v. Herndon, 145 Ws. 2d

91, 122-23, 426 N.W2d 347 (C. App. 1988), overruled on other
grounds, State v. Pulizzano, 155 Ws. 2d 633, 644, 456 N W2d

325 (1990), which was later nodified to a five-part test by this
court in Pulizzano.'°

142 The right to confrontation, cross-exam nation, and
conpul sory process is vital to insuring an objective and fair

trial. Chanbers v. Mssissippi, 410 U S. 284, 294 (1973). The

confrontation clause gives defendants the right to "effective
cross-exam nation" of wtnesses presenting adverse testinony.

Davis v. Alaska, 415 U S 308, 318 (1974). The conmpul sory

process clause gives defendants the right to present favorable
t esti nony. Chanbers, 410 U S. at 302. However, defendants

cannot present irrelevant evidence. State v. Robinson, 146 Ws.

2d 315, 332, 431 N.W2d 165 (1988).

10 The defendant argued that the circuit court's application
of the sixth part of the Herndon test anobunted to abuse of
di scretion; however, because the defendant's evidence did not
nmeet all five of the Pulizzano factors, his rights were not
vi ol ated despite consideration of the sixth factor.
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143 "A circuit court has broad discretion in determ ning

the relevance and admissibility of proferred evidence." State

v. (berlander, 149 Ws. 2d 132, 140, 438 N W2d 580 (1989)

(citing State v. Brecht, 143 Ws. 2d 297, 320, 421 N.W2d 96

(1988)). In determining the admssibility of evidence, the
standard of review is whether the circuit court erroneously
exercised its discretion. Pharr, 115 Ws. 2d at 342. "The
gquestion on appeal is not whether this court, ruling initially
on the adm ssibility of the evidence, would have permtted it to
come in, but whether the trial court exercised its discretion in

accordance with accepted |egal standards and in accordance wth

the facts of record.” WIllman, 86 Ws. 2d at 464. An erroneous
exercise of discretion wll not be found if there is a
reasonable basis for a circuit court's decision. Boodry .
Byrne, 22 Ws. 2d 585, 589, 126 N W 503 (1964). However,

questions of constitutional significance, such as a defendant's
rights to confrontation and conpul sory process, nay be reviewed

wi t hout deference to the circuit court. See Pulizzano, 155 WSs.

2d at 648.

44 The rape shield statute inpermssibly denies a
defendant's rights to confrontation and conpul sory process if
the evidence the defendant seeks to present satisfies the five-

factor test of Pulizzano. In Interest of Mchael RB., 175 Ws.

2d 713, 736, 499 N.W2d 641 (1993). To satisfy the five-factor
test, a defendant mnust show all of the followng through an
of fer of proof:

1) The prior act clearly occurred.
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2) The act closely resenbles that in the present case.

3) The prior act is clearly relevant to a material issue.

4) The evidence is necessary to the defendant's case.

5) The probative val ue outweighs the prejudicial effect.
Pulizzano, 155 Ws. 2d at 656. The offer of proof should state
an evidentiary hypothesis bolstered by a statenent of fact
sufficient to justify the conclusion or inference the court is

asked to accept. M|l enkovic v. State, 86 Ws. 2d 272, 284, 272

N.W2d 320 (C. App. 1978). In reviewing the circuit court's
evidentiary rulings, this court concentrates on the correctness
of the decisions, not the expressed rationale of the circuit
court, and it upholds rulings supported by the record. State v.
Horn, 139 Ws. 2d 473, 490-91, 407 N W2d 854 (1987). If the
circuit court does not give reasons for its discretion, this
court will independently review the record to determne if there

is a basis for the circuit court's decision. State v. Lindh,

161 Ws. 2d 324, 361 n.14, 468 N.W2d 168 (1991) (citing Pharr,
115 Ws. 2d at 343).

145 In this case, the circuit court determned that the
defendant's offer of proof did not satisfy four of the five
Puli zzano factors. As to the first factor, the circuit court
concluded that the offer of proof was insufficient to show that
the prior acts occurred, because it was unclear what the victins
woul d say about the allegations, and the defendant was relying
on only the testinony of hinself and his nother, who would be

biased in the matter.
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46 The circuit court found that the second factor was
satisfied because the alleged acts were simlar to those charged
to the defendant. However, the court determined that the third
factor, that the prior act is clearly relevant to a material
i ssue, was not satisfied, reasoning that the fact that soneone
engaged in a sexual act at sone earlier tine, even within four
hours, did not relate to any material issue, such as intent.

47 As to the fourth factor, the circuit court concluded
that the evidence was not necessary to the defense, reasoning
that there was already evidence that the boys and their
stepfather had a strong bias against honosexuals. Al so,
regarding the issue of identity, since there were other people
in the dark basenment, the evidence was not needed to show that
soneone ot her than the defendant may have touched the victins.

148 Finally, the circuit court decided that the evidence
woul d be prejudicial to the state because it was raised for the
first time during trial, thus not giving the prosecution a
chance to investigate the allegations.

149 The circuit court appropriately exerci sed its
evidentiary discretion in accordance wth accepted | egal
standards and the facts of the record. Therefore, we concl ude
that the rape shield statute did not deprive the defendant of
his rights to confrontation and conpul sory process, because he
failed to satisfy all of the Pulizzano criteria.

V.
150 We affirm the decision of the circuit court. W find

that the evidence of Hammer's ot her sexual conduct is adm ssible
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under the three-step test set forth in State v. Sullivan, 216

Ws. 2d 768, 772-73, 576 N.W2d 30 (1998). The evidence of
Hanmer's past sexual conduct is admssible to prove node or
met hod of operation, and thus establish identity in accord with
the exceptions in Ws. Stat. 8 (Rule) 904.04(2). The evi dence
is relevant under Ws. Stat. 8 (Rule) 904.01, and its probative
value is not substantially outweighed by danger of unfair
prejudice, confusion, msleading the jury, or undue delay
consi derations under Ws. Stat. 8 (Rule) 904. 03.

51 We also conclude that the evidence of the victins'
prior sexual conduct was properly kept from the jury in
accordance with the rape shield statute. The state's interest
in applying the rape shield statute outweighed the defendant's
Si xth  Amendnent right to confront wtnesses and conpel
testi nony. As such, the circuit court's adm ssion of Hanmmer's
prior sexual conduct, while excluding the victinms' prior sexua
conduct, did not violate Hanmer's right to a fair trial.

By the Court.—JFhe judgnment of the ~circuit court is

af firned.
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152 ANN WALSH BRADLEY, J. (dissenting). The majority's
application of the greater latitude rule to establish proof of
Hanmer's identity is inconsistent with the law that proof of
identity through other acts evidence requires a nore stringent
standard of admissibility. The mjority fails even to
acknowl edge the heightened standard for proof of identity.
Instead, it ignores the analytical inconsistency of raising the
standard while at the sane tinme |lowering the standard,
predictably concluding that the other acts evidence is
adm ssi bl e.

153 Oiginally, the application of the greater |atitude
rule in child sexual assault cases was narrowWy tailored to
admt evidence of prior sexual acts directly involving the

all eged victim See Proper v. State, 85 Ws. 615, 629, 55 N W

1035 (1893). Here, the majority recognizes that the greater
latitude rule "facilitates the adm ssibility of the other acts
evi dence under the exceptions set forth in 8 (Rule) 904.04(2)."
Majority op. at 123. Yet the majority then extends the rule to

"the entire analysis of whether evidence of a defendant's other

crimes was properly admtted at trial”™ in a child sexual assault
case. |d. (citing State v. Davidson, 2000 W 91, 951, __ Ws.
2d _,  Nw2ad ).

154 The nmgjority's application of the greater |atitude
rule in admtting Hammer's prior act to prove his identity
conflicts with an elevated standard for proof of identity that

has been recognized in Wsconsin |aw See, e.g., State v.

Anderson, 230 Ws. 2d 121, 131 n.6, 600 N W2d 913 (C. App.
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1999). QO her acts evidence may be admtted to show identity if
this evidence has "such a concurrence of common features and so
many points of simlarity with the crime charged that it 'can
reasonably be said that the other acts and the present act

constitute the inprint of the defendant.'" State v. Gay, 225

Ws. 2d 39, 51, 590 N.W2d 918 (1999) (quotations omtted). See
also State v. Fishnick, 127 Ws. 2d 247, 263-64, 378 N W2d 272

(1985) .
55 Such an inprint was present in Hough v. State, 70 Ws.

2d 807, 235 N.W2d 534 (1975). In that case, the prosecution
of fered other acts evidence in the form of a threat nade by the
defendant to a fifteen-year-old girl stating that he planned to
rape her because she was a virgin. During the comm ssion of the
sexual assault for which the defendant was on trial, he had
termnated his act of sexual intercourse with the victim because
at that point he believed she was not a virgin. This court held
that the prior threat was adm ssible other acts evidence under
Ws. Stat. 8 (Rule) 904.04(2) to show identity because the
predilection for intercourse wth virgins represented a
"particular quirk in the assailant's nmakeup." 1d. at 814.

156 Likewise, in Sanford v. State, 76 Ws. 2d 72, 250

N.W2d 348 (1977), evidence of a prior sexual assault was held
adm ssible to prove the defendant's identity because of the
exi stence of seven "[s]triking simlarities" between the offense
charged and the prior act. These simlarities included that in
both assaults the defendant had the victimlie on a jacket on a

garage floor, that he initially approached each victim at a bus
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stop, and that he threatened each victimwth the use of a gun

Id. at 80-81. This court determned that the simlarities
between the prior act and the charged offense were of "a |like or
uni que nature." |d. at 81.

157 Here the majority sets forth the simlarities between
Hanmer's prior act and the charged offense to include: 1) that
Hanmer awakened the victinms at night by inproperly touching
them 2) that the victinse were of the sanme sex; 3) that they
were between the ages of fourteen and twenty; 4) that both
incidents occurred at a hone; and 5) that Hammer knew the
vi ctims. W t hout acknowl edging the higher standard of
adm ssibility to prove identity, and by applying instead the
greater latitude rule, the mjority concludes that these
simlarities suffice for the adm ssion of Hammer's prior act.

158 The facts surrounding the prior act in this case are
unfortunately all too comon in sexual assaults and do not
denonstrate Hammer's wunique inprint as required by the higher
standard of adm ssibility based on identity. \Wether it be the
time of night, place of private residence, or circunstance
involving victinmse of the sane sex, age range, and famliarity
with Hammer, these facts fail to reveal a nearness that would
constitute a particular "quirk™ or inprint of the defendant to
prove his identity.

159 In each of the three steps of its other acts
analysis, the majority explains that it is applying the greater
latitude rule, citing to Davidson, 2000 W 91, Y51. Engaging in

such a nuanced approach to the greater latitude rule seens
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unnecessary because the bottom line is that, whether for one
step or for all three, the majority wll admt other acts
evidence in child sexual assault cases. To apply the rule
separately to each step sinply lengthens the nmgjority's
di scussion to arrive at the predictable conclusion that prior
acts have been admitted properly under Ws. Stat. 8 (Rule)
904. 04(2).

160 There are tinmes when the admssion of other acts
evidence is appropriate. However, these acts nust be specific
as to the particular purpose for which they are offered, and the
proponent of such evidence nust clearly articulate the purposes
for which it 1is intended. In delivering its cautionary
instruction, a court should be careful to advise the jury of the
specific statutory purpose for which the other act has been
introduced rather than reciting the laundry |list of purposes set
forth in Ws. Stat. 8 (Rule) 904.04(2).

61 The dangers wunderlying the adm ssion of other acts

evidence are well established. In Wiitty v. State, 34 Ws. 2d

278, 292, 149 N.W2d 557 (1967), this court noted the dangers
that result from the inadequate bal ancing of the probative val ue
of prior acts evidence against the harm to the defendant,
including: 1) the overwhel m ng tendency to presune the defendant
guilty because he is a person likely to commt such acts; 2) the
tendency to condemm not because of the defendant's actual guilt
but because he may have escaped puni shnment for previous acts; 3)
the injustice in attacking a person who is not prepared to show

that the evidence used for attack is fabricated; and 4) the
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confusion of issues that may result from the introduction of
other crines. |I|d.

162 The majority's result wunderscores that it seemngly
matters little whether the greater latitude rule applies to the
first prong, second prong, third prong, or to all three prongs
of the other acts analysis. It matters little whether it is a
rule of greater latitude or higher altitude or enhanced
| ongitude, or any other rule. Even when the rule is
inconsistent wth another evidentiary principle or requirenent,
the prior act is allowed into evidence. The application of the
greater latitude rule in this case seemngly nullifies a nore
stringent standard for proof of identity. Accordingly, |
di ssent.

163 | am authorized to state that CH EF JUSTICE SHI RLEY S.
ABRAHAMSON and JUSTI CE W LLI AM A. BABLI TCH join this dissent.
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